ER K A\D TI NA BARNES
NATT ONAL WLOL FE FHEERATT AN ET AL
| BLA 97-150, 97-151 Deci ded Novener 30, 1999

Appeal s froma decision by the Aizona Sate Drector, Bureau of Land
Minagenent, adopting the WI derness | nhol di ng Access Arrastra Muntain
WI derness Ewironnental Assessnent. AZ 026- 94- 23

Afirned
1 R ghts-of -Vdy: Revised Satutes Sec. 2477

The exi stence of a right-of-way for a road across
public |ands under section 8 of the Act of July 26,
1866 (RS 8 2477), repeal ed by section 706(a) of
the Federal Land Policy and Minagenent Act of 1976,
depends on evi dence show ng historical use and
dedication to a public purpose. Nornally the
existence of an RS § 2477 road i s a questi on of
state lawfor adjudication by state courts.

2 Admini strative Procedure: Administrative Revi ew -
Federal Land Policy and Minagenent Act of 1976:
Land- Use H anni ng- - Federal Land Policy and
Minagenent Act of 1976: WI der ness

The Secretary is required to provi de such access to

non- Federal |y owned | and surrounded by public | ands

whi ch have been designated as wlderness |ands as is
adequate to secure to the owner of the inhol ding the
reasonabl e use and enj oynent thereof, in confornance
wth reasonabl e rules and regul ations applicable to

access across public | ands.

3. WI der ness Act
The Wl derness Act, 16 US C 88 1133(c) and 1134(a)
(1994), preserves existing access rights of private

inhol ders. If alandowner has no prior existing
right to access, he nust be given the
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option of adequate access or of a |and exchange. In
this latter situation, wiere an inholder is offered
an exchange, the statutory requirenents are net, and
he then has no right of access.

4, WI der ness Act

A BLMdeci sion to al | ow nai nt enance of a segnent of
an access route to a private inholding wthin a
recently designated wlderness area to facilitate
limted and reasonabl e vehi cl e access consi st ent
wth the prew | derness grazing use is not contrary
tothe Wilderness Act, 16 US C 8§ 1133(d)(4)(2)
(1994), and wll be uphel d on appeal absent a
show ng of conpel I'ing reasons for nodification or
reversal .

5. Enwvironnental Quality: Bnvironnental Satenents--
National Environnental Policy Act of 1969:
Environnental Satenents

Qonpl i ance wth the National Environnental Folicy
Act of 1969 requires BMto take a hard | ook at the
issues, identify relevant areas of environnental
concern, identify alternatives, and, where no HSis
prepared, nake a convi ncing case that the potential
environnental inpacts are insignificant.

APPEARMNES  Thonas D Kelly, Esq., Prescott, Aizona, for Bik and Tina
Barnes; Rchard R Geenfield, Esq., Afice of the Held Solicitor, US
Departnent of the Interior, Phoenix, Aizona, for the Bureau of Land
Minagenent ; Thonas D Lustig, BEsq., Janes J. Tutchton, Esq., for the
National Widife Federation.

AN ON BY ADM N STRATI VE JUDE THRY

These are consol i dat ed appeal s fromthe Novener 13, 1996, WI der ness
| nhol di ng Access Arrastra Muntai n WI derness Environnental Assessnent
(WAEA and Fnding of No Sgnificant |npact/Decision Record (FONS/CR AZ
026-94-23 issued by the Arizona Sate Drector (), Bureau of Land
Minagenent (BLN).

The first appeal (IBLA 97-150) was filed by Eik and Ti na Barnes
(Barnes or appellants), who are the operators of the Santa Mria Ranch,
located outside the Acrastra Muntai n WI derness, and the owners of a 40
acre parcel wthin the wlderness area. B.Missued this decisionin
response to a request by the Barnes to utilize notorized vehicles to reach
their private property inholding wthin the desi gnated w | derness area.
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h Novenber 28, 1990, the Arizona Desert WIderness Act of 1990 (PRub.
L. No. 101-628) was enacted. This Act designated certain public lands in
Arizona as wlderness, including lands historically used for grazing under
BLMaut hori zation. Livestock grazing, where authorized prior to passage of
the law is permtted to continue wthin the wlderness. O July 17, 1996,
B.Madopt ed a Range | nprovenent Mi ntenance Han (R Mpl an) whi ch was
appeal ed by the National Widlife Federation (N¥) and the Barnes. Those
appeal s were docketed as | BLA 96-526 and 96-536. They were consol i dat ed and
adj udi cated in a separate Board deci si on.

Anong the BLMadmni stered grazing al l otnents in the Arrastra Muntai n
Wl derness is the Santa Mria Ranch allotnent No. 5046. It conprises 27,574
acres of which 17,280 are wthin the wlderness area. The Barnes, d.b.a
the Santa Mria Ranch, are permittees of this grazing allotnent. In 1990,
the Barnes bought the Santa Mria Ranch and the 40-acre i nhol di ng parcel .
The inhol ding parcel is located in the S&@8Wsof sec. 14, T. 12 N, R 10
W, inaportion of the Santa Mria Ranch allotnent wthin the Arastra
Mount ai n WI der ness.

Access to the inholding parcel is by a partially overgrown and eroded
jeep trail which crosses 2.4 miles of the wlderness between the w | derness
border and the private property. This trail was closed to notorized traffic
at the tine of designation of the wlderness. The WAEA states that the
jeep trail access was built by the Santa Maria Ranch nore than 50 years ago
across state land to access the private land, private water rights, Tina
Hgh Soring and the Uper and Lower Red Tank |ivestock watering facilities.
BLMacqui red these | ands and associ at ed access routes fromthe state by
neans of two | and exchanges in the 1980's. A one tine, about 1940, a road
was bul | dozed to the bottomof Peopl es Ganyon to haul in supplies necessary
tonmaintain the water punp and pipeline. The road was not nai ntai ned and
was i npassi bl e to the rimof Peopl es Ganyon and the boundary of the private
land before 1980. (WAEA at 10-11.)

Rublic lands in the eastern part of the Arrastra Muntai n WI der ness
are nanaged under the Lower Gla North Managenent Fanework Han (Mrch
1983), which reconmended that the Peopl es Ganyon WI derness Sudy Area be
designated as a wlderness. It al so reconmended that the 40-acre private
parcel, later acquired by the Barnes, be acquired through purchase or |and
exchange. (WAEA at 1.) The BLMexpl ored various options wth the Barnes
but nade no fornal |and exchange, sale or |lease offers until My 1995, A
that tine, BLMoffered to acquire the Barnes' 40 acre parcel for an
"exchange val ue of approxi nately $200,000." The Barnes rejected BLMs
offer. See NWW Retition for Say Pending Appeal, Exs. Dand E WAEA at 4.

The access specifications of BLMs chosen Alternative are narrated
begi nning at page 4 of the WAEA In summary, bul | dozer, truck and/ or
backhoe access is allowed to "conplete initial repairs" to about 1,000 feet
of the 24 mle route, as staked by BM (WAEA at 4, 7.) The renai nder of
the route woul d not be nai ntained or bladed. Hckup truck, all terrain
vehicle and trailer access is permtted for "initial punp and pipeline
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installation" and nai ntenance on the Barnes' parcel. The WAEA enphasi zes
that only such traffic by notorized vehicles is permtted as i s necessary to
active grazing operations, estinated at 120 days annual |y, and preparatory
activities onthis portion of the allotnent. Further, bull dozer or backhoe
access woul d be authorized in witing on a case-by-case basis "for repair of
damage to the access route and for reestablishing authorized access,” and
only if route danage is so extensive as to preclude repair wth hand tool s.
The anti ci pated frequency of need for such access is "on the average of once
every three to 5 years." (WAEA a 6, 7.) The WAEAlists a nunter of
mtigation actions/stipul ations which include the prohibition of nechani zed
access fromApril 1 through July 31 "if the peregrine falcon aerieis in
use." (WAEA at 8.)

The stipul ation concerning the peregrine falcon follons froman April
26, 1996, US FHsh and Widife Service (P, opini on whi ch addressed
reasonabl e nechani zed or vehi cul ar access by the Barnes to their inhal di ng.
Inits opinion, A/ concurred wth BLMs assessnent that regul ation of
access to the inholding, i.e., permssion for limted notorized traffic, is
not likely to adversely affect the Gla topmnnow and desert pupfish, and
that BLMs action "is not likely to jeopardize the continued exi stence of
the Anerican peregrine falcon.” (P& . at 1, 2.) The F/% opinion further
stat es:

An active peregrine fal con eyrie was discovered i n Peopl es
Ganyon in the spring of 1994. Arizona Gane and H sh Depart nent
bi ol ogi sts observed a pair of breeding peregrine fal cons on My
18, 1994. The presence of two nestlings of approxi nately two
weeks of age was confirned on June 15, 1994 (Vérd and S enens
(1995)). It is not known if the nestlings fledged. The eyrie
islocated inapothole wthin 50 feet of the top of a 300 foot
cliff face overlooking South Peoples Soring. The nest siteis
approxi natel y 300 feet vertically above the spring. Wse of the
site in 1995 was not confirned. The eyrie is |located on the
privatel y owned 40-acre inhol ding wiich is wthin the action
area.

Id. at 6.

Wi le P& determined that use of the access road woul d not adversely
affect the peregrine falcon, it did conclude that "use of a punp at South
Peopl es Soring, and any other disturbing activities the | andowers nay
conduct on the inhol ding due to availability of vehicul ar access, nay
adversely affect the peregrine falcon." (F/$ Q. at 9.) For this reason,
FV$ prescribed a nunber of mitigating neasures BLMwas to i npl enent "to
mnimze incidental take that mght otherwse result fromthe proposed
action.” Anong these was an instruction to the | andowners to conduct no
disturbing activities on the inhol ding between Mrch 1 and July 31, when the
peregrine eyrie is active, unless inspection by biologists showthat the
eyrieis not inuse. Among "disturbing activities" P/$ listed were
bul | dozi ng, backhoei ng, chai nsaw ng, blasting, or the running of a gasoline
punp at South Peoples spring. (P p. at 10, 11.)
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The Barnes assert that they have a vested right of access under
section 8 of the Act of July 26, 1866 (RS 8 2477), 43 US C 8§ 932 (1970),
repeal ed by section 706(a) of the Federal Land Folicy and Managenent Act of
1976 (H.PWY), 90 Sat. 2793, and contend that any restriction thereof is
unlawful . (Satenent of Reasons (SR at 2.) 1/

B_.Masserts that the Barnes have provi ded no evi dence of the existence
of an RS 8§ 2477 right-of-way, that under Aizona law such a right-of -way
woul d have had to neet certain notification and dedi cation requirenents, and
that no such requirenents were net. BLMnotes in addition that the Barnes'
clamtoan RS 8 2477 right-of-way nust fail because the | ands burdened by
the access road were owned by the Sate of Arizona prior to the repeal of
RS 82477 by HPW on ct. 21, 1976, and that for this reason, the | ands
could not have been subject toan RS 8§ 2477 claim (Answer at 19-20.)

[1] RS 8 2477 provided that: "The right of way for construction of
hi ghways over public lands, not reserved for public uses, is hereby
granted.” 43 USC §932(1970). lhder RS § 2477, either action by a
public authority or continued use of a road by the public over a period of
tine nay have resulted in the dedication of a road as a public highway by
operation of law See Ball v. Sephens, 158 P.2d 207, 209 (Gd. DOst. Q.
App. 1945). The grant arises when a public hi ghway over unreserved public

Y Intheir SR filedin IBLA 97-150 (appeal of BLMs WAEA), the Barnes
"incorporate” their pleadings filed in IBLA 96-536 (appeal of Arrastra
Muntai n WI derness R Mplan (AZ026-92-011)). In the present appeal, they
assert (which they did not in IBLA 96-536) that they own "vested wat er

sour ces" described as Upper Red Tank, Lower Red Tank, Tina' s Hgh Soring,
MGew Soring, Sycanore Sorings, Jasper Tank, SamSring, and Peopl es Ganyon
Fring. The Barnes contend that the RMplan arbitrarily abridges their
access to these water sources.

B.Mexpl ains that as to Jasper Tank and Sam Soring certificated water
rights, Nos. 3985 and 3977, are held by BLM According to the records of
the Arizona Departnent of Vdter Resources (AD/MR, the Barnes have permits
for certificates of water rights issued by the ADMRR for MG ew Soring (No.
33-90231) and Sycamore Soring (No. 33-90229). The Upper and Lower Red Tank
wat er devel opnents, BLMasserts, are not water rights but are "use points"
for South Peoples Soring. Asto Tinas Hgh Sring, the Barnes have a claim
of water right only (No. 36-67287). B.Mpoints out that these "water
rights" are limted to stockwatering purposes only, and not for donestic and
agricultural purposes. (Answer at 21; Exs. Eand Oto Answer.)

As noted earlier, the Barnes' challenges to the RMplan are
adj udi cated in a separatel y docketed appeal consolidating N¥ s and the
Barnes' appeals of that plan. Vdter rights are not at issue here. The
i ssue before us concerns the validity of BLMs regul ati on of the Barnes'
access to their 40-acre inhol di ng.
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lands is established pursuant to the laws of the jurisdiction where the | and
is located. WIlkenson v. Departnent of the Interior, 634 F. Supp. 1265,
1272 (D lo. 1986). The question of whether aroad is a public higway is
amtter of statelaw derra Qub, 104 IBA 17, 18 (1988), and cases there
cited.

The Barnes claim"construct[ive] and historical use" (SIRat 2) of the
access route at issue. However, they provi de no evi dence to support their
claimor to controvert the | ack of constructive and historical use stated in
the WAEA Snce the critical date for determnation of whether or not the
road is a public highway is ctober 21, 1976, the date of passage of A_PVA
the assertion of constructive and historical use woul d have to be supported
by evidence predating ctober 21, 1976. The record in this case does not
support the allegation that the route in questionis an RS § 2477 hi ghvay,
either by use or dedication. See Nck Dre, 55 IBA 151, 154-55 (1981).

Next, the Barnes chal | enge five specific conditions of access stated
inthe s Novenbber 13, 1996, FONS /R and WAEA as i nconsi stent,
unreasonabl e and vague. The first condition states:

Bul | dozer, truck and/ or backhoe access to the 40-acre
parcel to conplete initial repairs to BLMstaked segnents of the
access route. Oy mninal repairs (those needed to ensure safe
passage of four-wheel -drive pi ckup trucks and ot her notor
vehi cl es) woul d be permtted, naking the access route suitabl e
for occasional vehicle travel. The entire route woul d not be
nai nta ned or bl aded.

(FON\S/DRat 1.)

The Barnes assert that safe passage is difficult to assure if the
entire route cannot be nai ntai ned or bl aded. The Barnes suggest that
initial repairs shoul d be incl usi ve enough to precl ude the necessity of
future repairs.

The next condition to which the Barnes obj ect states:

\ehi cl e access by four-wheel drive pickup truck or all-
terrain vehicle to ferry supplies, fuel and punp/ pi pe repair
naterials to the private land for ranch operations. This
nechani zed use is contingent to access required for active
grazing operations or preparatory activities needed prior to
cattle grazing this part of the allotnent. Mechani zed vehi cl es
coul d be used when no practical or reasonabl e al ternatives
exi st, such as when carrying heavy and unweldy naterial's, |ike
fuel, pipe or a punp, or for punp operations. Atrailer nay be
towed to carry gear or naterials. Routine nonitoring of the
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property and t_he vat er D! peline during inact!ve _qrazi ng peri ods
woul d not requi re nechani zed access unl ess pi peline or ot her
repairs are undertaken.

(FON9 /R at 1 (enphasis added).)

The Barnes object to the underscored portion of this condition stating
that it is inconsistent wth a mitigation neasure providing for the
schedul ing of notorized and nechani zed activities concurrently, whenever
possibl e, to mnimze the nuntber of trips, affected days and duration of
activities. (FONS/DRat 3.) The Barnes assert that "segregation of
purpose and limtation of consolidated purposes is arbitrary and capri ci ous
and not supported by a rational basis.” (SXRat 5.)

The next condition states that "[b]ul | dozer or backhoe access woul d be
authorized in witing on a case-hy-case basis by the authorized officer for
the repair of severe weather danage to the access route and for re-
establ i shing authori zed access. The route danage woul d have to be beyond
the capability to hand repair.” (FONS/CRat 1.) The Barnes assert that
this provision arbitrarily segregates the use of bul |l dozers fromthe use of
ot her aut horized notori zed vehi cl es.

The Barnes object to a mitigati on neasure whi ch provi des:

Mechani zed access by heavy equi pnent (bul | dozers,
backhoes, etc.), construction, blasting, or nechani zed access
related to running the gasoline punp on the private inhol di ng
wll not be authorized for the period fromApril 1, through July
31, if the peregrine falcon aerieis inuse. If acurrent on-
site inspection shows that the eyrie is not being used or that
other nests are not inthe project area, al authorized
not ori zed or nechani zed access to the private inhol di ng can
occur .

(FOS/[Rat 4.)

The Barnes assert that the provisionis silent as to wwo wll be
noni toring the peregrine fal con and how often such nonitoring wll occur.
They insist that nonitoring nust be perforned by authorized persons. The
Barnes also dispute that a peregrine falcon eyrie exists at all. (SRat 5
6.)

Next, the Barnes object to a mitigati on neasure which states:
The permttee wll attenpt to confine notorized and
nechani zed vehi cl e and equi pnent use to of f-peak tines during

the cool weather use season (rtober 1 through My 1, wth
Tuesday, Védnesday and Thursday bei ng the preferred periods
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of use, followed by Mnday and Fiday. Veéekend, holiday and
general firearns deer and javel i na seasons shoul d al so be
avoi ded when feasi bl e.

(FOS/[Rat 4.)

The Barnes assert that there is no evidence to showthat notorized
activity would disrupt hunting, and that to restrict access to specific
weekdays is arbitrary and capri ci ous.

Fnally, the Barnes object to an energency neasure whi ch provi des t hat
they nust notify the Area Minager "if possible " prior to entering the
w | derness wth notorized vehi cl es when respondi ng to an energency. (WAEA
at 7.) The neasure al so provides that the Area Mainager nay be contacted
wthin 48 hours if prior notificationis not possible. [d. The Barnes
assert that this proviso conflicts wth their "right of unfettered access
for private purposes as granted in the Decision Record.” (SORat 8.)

BLMresponds that under governing authorities BLMis well wthinits
authority inthe restrictions it placed on the Barnes' access. B.Mobserves
that neither the Barnes nor their predecessors were concerned wth
nai nt enance prior to the wlderness designation. Mreover, stockwatering,
grazing, and recreation do not require conpl ete nai ntenance of the entire
route. BLMnotes further that appel | ants never requested bul | dozer and
backhoe access to their private land. Such equi pnent woul d be necessary
only for route nai ntenance and is permtted by the BLMaction for that
purpose. B.Mnotes that limtations on nechani zed use fol | owfromthe
Barnes' own suggestions in earlier communications, and that the access
conditions are not absolute but are intended to achi eve what is reasonably
possible. (Response at 2530, 31-36.)

Wth respect to the peregrine fal con, BLMexpl ai ns that the nest
| ocation was nade based on infornation provi ded to the Aizona Gane and H sh
Departnent and that that agency confirned the exi stence of the eyrie through
several visits by nenbers of its staff.

[2] The governing authority is the Wlderness Act, 16 USC 8§
1134(a) (1994), which provides in pertinent part:

In any case where Sate-owned or privately owned land i s

conpl etel y surrounded by * * * | ands designated by this chapter
as Wl derness, such Sate or private owner shall be given such
rights as nay be necessary to assure adequate access to such * *
* private owner and their successors in interest, or the * * *
privately owned | and shal | be exchanged for federal ly owned | and
inthe sane Sate of approxi nately equal val ue * * *,
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The regulation at 43 CE R 8 8560.4-3(a) effectively restates this
statutory provision. 43 CF R § 8560.4-3(c) provides in addition:

Access by routes or nodes of travel not available to the general
public nay, when fully justified, be permtted by witten
authorization of the authorized officer. The authorization
shal | prescribe routes or nodes of travel which wll result in
inpacts of |east duration and degree on w | derness
characteristics, and, at the sane tine, serve the reasonabl e
purposes for which the [ands are held or used.

In short, the owner of inholdings of private |and surrounded by
Federal lands is entitled to such access as is adequate to secure the
reasonabl e use and enj oynent thereof, but such owner nay al so be required to
conply wth rules and regul ati ons appl i cabl e to access across public | ands.
Francis M Hass, 145 IBLA 105 108 (1998). In Mithilda B WIilians, 124
IBLA 7, 12-13 (1992), we observed:

Wen Gngress incorporated [anguage in the Glifornia
WI derness Act of 1984 and the WI derness Act whi ch guarant eed
the right of reasonabl e access to owners of private inholdings,
it didnot nandate that the access was to be unrestricted. BM
isrequired to "prescribe routes and nodes of travel which wil
result ininpacts of |least duration and degree on w | der ness
characteristics and, at the sane tine, serve the reasonabl e
purposes for which the lands are held or used.” 43 (/R 8560. 4-
3(c). Inaddition, BLMhas stated its policy that: "Reasonabl e
use and enj oynent need not necessarily require the hi ghest
degree of access, but rather, could be sone | esser degree of
reasonabl e access” (IMNo. 85579 at 1). Applying these
standards, B_LMdeens access which is reasonably restricted to
neet the requirenents of 43 R 8560.4-3(c) to be "adequat e
access" under the Wlderness Act (16 US C 8§ 1134(a) (1988)).
See Wl derness Minagenent Policy, dated Septenber 24, 1981, at
12. If BLMgrants reasonabl e access to private inhol dings, it
isentitledtolimt that access to preserve the w derness
character of the land, pursuant to section 4(b) of the
WI derness Act, as anended, 16 US C 8§ 1133(b) (1988).

In addition, section 1323(b) of [the A aska Nati onal
Interest Lands nservation Act], 16 US C § 3210 (1988), which
al so governs access to private inhol dings, provides that such
access is to be "subject to such terns and conditions as the
Scretary * * * nay prescribe.” 16 USC 8§ 3210(b) (1988).

The owner of the surrounded private |and nust "conply wth rul es
and regul ations applicabl e to access across public lands.” id.

(Footnote omtted.)
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W have reviewed the Barnes' objections in light of the WAEA and
concl ude that while BLMhas devel oped a detail ed set of instructions for the
Barnes to observe, none of the strictures placed on access coul d be
consi dered as arbitrary, capricious, or unreasonably onerous. Thus, BLMs
limtation of bull dozer and backhoe access to those segnents of the route
whi ch could not be traversed wthout repair work by such nachines is
appropriate. The WAEA specifical |y describes these road segnents as two
wash crossings and two steeply eroded sl opes where about 500 feet of
di stance woul d undergo repair. Another approxi nately 500 feet of road
repair would be required on the "highly eroded downsl ope portions traversing
public lands in the upper east confines of Peoples Ganyon." (WAEA at 4,

6.) The Barnes denonstrate no need of bul | dozer/backhoe use beyond t hat
envi si oned as necessary by BLM

The Barnes' allegation that BLMs action arbitrarily segregates and
limts access trips by purpose is not a reasonable interpretation of the
access prescriptions. Inthe first instance, access for bul | dozer and
backhoe is permitted for the purpose of repairs, to nake the access passabl e
for reaching the inholding. Secondly, access to the inholding is allowed by
pickup and all terrain vehicle to ferry supplies, to doinitia punp/ pipe
nai ntenance, and for recreation. The energency notification provision and
mtigation provisions recomnmendi ng the concurrent scheduling of trips are
not inconsistent wth these access provisions. Mreover, in viewof the
fact that there is no need of bull dozers and backhoes on the inhal di ng
itself, BLMs restriction of these nachines to carry out the initial task of
naki ng the access route passabl e, and to reopen it shoul d severe weat her
require additional work, is reasonabl e.

The exi stence of the peregrine fal con eyrie is established by the
record. The participants in BLMs WAEA include wldife and endangered
speci es speci al i sts whose expertise, in cooperation wth the Vg is
utilized wth respect to the falcon. The FV% biol ogi cal opinion instructs
BLMto nonitor the eyrie to determne the level of incidental take that
results fromactions on private land and instructs the | andower to
structure his activities so as to avoid adverse effects to the peregrine
falcon. BLMs responsibilities inthis area are concisely listed at pages
10-12 of the PV$ bi ol ogi cal opi ni on.

Fnally, BLMs direction that the Barnes attenpt to confine
not ori zed/ nechani zed activity fromfal |l through spring preferably to
Tuesday, Védnesday, and Thursday, foll oned by Monday and Friday, apparently
originated wth the Barnes thensel ves. 1n a Septentber 7, 1994, letter to
the Area Minager providing cooments to the WAEA the Barnes stated:

The fact that visitor use is light (fewer than 10 peopl e a week)
and that nost use occurs during the cool weather nonths suggests
that the inpacts of vehicle use on primtive recreation coul d be
mtigated if limted to off-peak tines. Mst visitors probably
cone during the weekend or for sone part of the weekend. |If
trips to the inhol ding occurred during the
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mddl e of the week (Tuesday, Védnesday and Thursday) nost
visitors woul d never see or hear a vehicle. Further, if na or
road or water repair trips were restricted to sunmer nont hs,
again, nost visitors woul d never see or hear a vehicle. By this
the owners do not nean to suggest that they woul d agree to any
such mitigation, only that such mtigation night be possible if
reasonabl y tailored to the owners' needs and not so restrictive
as to preclude the i ntended uses of the | and.

(WAEA at 69.)

To the extent not discussed in this opinion concerning | BLA 97- 150,
the Barnes' other argunents have been consi dered and rej ect ed.

The second appeal (I BLA 97-151), was filed by the N¥, The WI derness
Soci ety, Yuna Audubon Society, and Serra Gub Palo Verde Goup (N¥W). They
contend that the Barnes are not entitled to access at all because they have
refused a fair and adequate of fer of exchange. N/ cites section 5(a) of
the Wlderness Act (16 US C 8 1134(a) (1994)), which provides for either
the assurance of "adequate access" to privately owed | and conpl etel y
surrounded by a wlderness area or for the exchange of the privately owned
land for Federally owned | and of approxi nately equal val ue. N/ contends
that where BLMhas either offered access or an exchange, it has di scharged
its legal obligations under section 5(a). In this case, N¥ argues, B.Mhas
discharged its obligation by its My 8, 1995, offer of $200,000 as an
"exchange val ue" for the Barnes' inholding. (SRat 27-30.)

B.Mcontends that no Federal |ands for exchange were ever identified.
Rather, BLMs My 8, 1995, letter proffered an exchange val ue of $200, 000.
Mreover, BLMargues, The Wl derness Act, 16 US C § 1133(c) (1994,
preserves "al|l existing private rights of access.” (BLMresponse at 30-36.)

[3] As B.Mobserves, the WI derness Act preserves existing access
rights of private inholders. 16 USC 8§ 1133(c) (1994). Uhder section
1134(a), if a landowner has no prior existing right to access, he nust be
given the option of adequate access or of a land exchange. Inthis latter
situation, where an inhol der is offered an exchange, the statutory
requirenents are net, and he then has no right of access. See 4A p.QL.C
30 (1980) (Qounsel -Inf. (.).

NF¥ s interpretation of the statutory provisions is not tenable. In
this case, there are no facts indicating that the Barnes are not hol ders of
access rights predating the wl derness desi gnati on. Those access rights are
preserved, as above noted, by § 1133(c). Even if the Barnes had no prior
exi sting access rights, the record does not support NV s argunent that an
exchange was proffered and rejected. BLMs My 8, 1995, letter used the
term”exchange value.” It can reasonably be interpreted as the offer of an
anount certain as a basi s upon whi ch an exchange might go forwvard. No
"offer" of an exchange was nade. Nor woul d the inhol der, as NV
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suggests, have been deprived of statutorily provided options nerely by
havi ng been the recipient of an offer. Accordingly, we find wthout nerit
N¥ s argunent that the Barnes have no right of access.

N/ al so contends that BLMs WAEA woul d viol ate the nandate to
preserve the wlderness character and run afoul of the prohibition of roads
inwlderness areas. (SRat 25 27.)

BLMresponds that repair work on approxi nately 1,000 feet of the 2 4-
mle access is not construction or reconstruction but nai ntenance. BM
notes that the repaired portion of the access route woul d i ncrease in
stability because construction techni ques woul d i ncl ude wat er bars,
conpaction, and drai ns whi ch woul d decrease erosion. (Answer at 12.)

[4 Section 101(f) of the Arizona Desert WIderness Act of 1990
(Act), 104 Sat. 4469, provides that the grazing of |ivestock, where
established prior to the Act, "shall be admini stered in accordance wth
section 4(d)(4) of the Wlderness Act and the guidelines set forthin
Appendi x A of the Report of the Conmittee on Interior and Insular Affairs to
acconpany HR 2570 of the Ohe Hundred Hrst Qongress (H Rept. 101-405)."
Section 101(f) directs the Secretary to review BLM"pol i cies, practices and
regul ations" regarding grazing in wlderness areas in Arizona to i nsure that
they fully conformto congressional intent as expressed in the Act.

Section 4(d)(4) of the Widerness Act, 16 US C § 1133(d)(4)(2)
(1994), referred to in the Arizona Act, provides that "the grazing of
l'ivestock, where established prior to Septenter 3, 1964, shall be permtted
to continue subj ect to such reasonabl e regul ati ons as are deened necessary”
by an agency admni stering an area desi gnated as w | derness.

The applicable regulations provide at 43 CF R 8§ 8560.4-1(a) that the
grazing of |ivestock, where established before wlderness designation "shal
be permtted to continue under the regul ations on the grazing of |ivestock
on public lands in part 4100 of this chapter and in accordance wth any
special provisions covering grazing in wlderness areas that the Drector
nay prescribe.” Uhder 43 CF R 8 8560.4-1(b), "Gazing activities nay
i ncl ude the construction, use and nai ntenance of |ivestock nanagenent
inprovenents and facilities associated wth grazing' in conpliance wth
W | derness area nanagenent pl ans.

The Gongressional Gazing Qi del i nes (Excerpt fromHuse Report 96-
1126) states at Point 2, that "[t]he nai ntenance of supporting facilities,
existinginan area prior toits classification as wlderness, includ ng
fences, line cabins, water wells and lines, stock tanks, etc. is permssible
in wlderness,” and such nai ntenance nay "be acconpl i shed t hrough the
occasi onal use of notorized equi pnent™ including "for exanpl e backhoes * * *
[and] pickup trucks.”
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Ve note further that the Arrastra Wl derness is not a honogenous area
"where the earth and its coomunity of life are untranmel ed by nan," 16
USC 8 1133(c) (1994), but an area interlaced wth the inprint of nan.
Were such an area i s designated as a w |l derness, the | annakers have w sely
recogni zed the need for the coexi stence of nan's works and activities in
harnony wth, and deference to, the wlderness el enents. This is wiat BLM
has attenpted to achieve inits WAEA NN s position ignores the bal ance
of interests intended by the statutes and regul ati ons whi ch do not prohibit
the limted use of notor vehicles, which requires passabl e access routes in
W | derness areas. See Southern Uah WIiderness Aliance, 140 | BLA 341, 348-
49 (1997). Ve cannot concl ude that the access repair and nai nt enance
activities foreseen in the WAEA are contrary to the WI derness Act or other
appl i cabl e authorities.

N/¥ al so charges that BLMhas segnented its "anal ysis of connected
actions" inviolation of the National Ewironnental Policy Act of 1969
(NEPA) by not forseeing that its 1991 grazing authorization in the Santa
Mria Alotnent would "result in the bull dozing of a road into Peopl es
Ganyon' 5 years later. (SRat 40.) NW¥ refers to BBMs RMplan (see I1BA
95-526 and 96-536), a deci sion authorizing the inprovenent of Sycanore
Soring to serve as a cattle watering facility (under appeal in | BLA 96-535)
and the WAEA under appeal herein. This represents segnented
deci si onnaki ng, N/¥ contends, anal ogous to Thonas v. Peterson, 753 F.2d 754
(9th GQr. 1975), vhich wll result in serious degradation of wildife
habi tat and conpromse of the Arrastra Muntai n Wl derness. (SCRat 42-43.)
Further, N/ contends that reasonabl e and obvi ous al ternatives were not
consi der ed.

B.Masserts, citing the Guncil on Ewironnental Quality (GQ
regulations at 40 CF. R § 1502.20, that "tiering" or a hierarchy of |evels
covering environnental natters, proceeding fromthe broader or general to
the nore particular or site specific, is permssible under prescribed
circunstances. B.Masserts that its RMplan, EAfor the MGegor Sorings
i nprovenent, and the WAEA "are i ndependent but rel ated acti ons” whi ch do
not require analysis in a single NEPA docunent. (Answer at 50-53.) BM
asserts that all reasonabl e alternatives were consi dered.

[5] Wien BLMhas taken a hard ook at all of the |ikely environnental
inpacts of a proposed action, it wll be deened to have conplied wth NEPA
regard ess of whether a different substantive deci sion woul d have been
reached by this Board or a court (inthe event of judicia review. See
Srycker's Bay Neighborhood Guncil, Inc. v. Karlen, 444 US 223, 227128
(1980); Geat Basin Mne Vdich, 148 IBLA1, 3 (1999). An environnental
inpact statemnent (BS is not required where a convincing case i s nade t hat
no significant environnental inpacts are anticipated. NEPA does not direct
BLMto take any particular action, or refrain fromtaki ng an acti on which
wll result inenvironnental degradation. It nerely nandates that what ever
action BLMtakes be initiated only upon a full consideration of all
environnental inpacts. Qegon Natural Resources Guncil, 116 IBA 355, 361
n.6 (1990).

The (EQregul ations provide that Federal agencies shall, to the
fullest extent possible, "[u]se the NEPA process to identify and assess the
reasonabl e alternatives to proposed actions that wll avoid or nmininize
adverse effects of these actions upon the quality of the hunan
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environnent.” 40 CE R 8§ 1500.2(e). Agencies shall "[r]igorously explore
and objectively eval uate all reasonable alternatives, and for alternatives
which were elimnated fromdetail ed study, briefly discuss the reasons for
their having been elimnated.” 40 CEF R § 1502 14(a). A"rule of reason"
approach applies to both the range of alternatives and the extent to which
each alternative nust be addressed. See Natural Resources Def ense Guncil,
Inc. v. Mrton, 458 F 2d 827, 834 (DC QGr. 1972); Alen D Mller, 132

| BLA 270, 274 (1995). Thus, the fact that a party nay favor an alternative
other than that adopted by BLMdoes not render the action taken by BLM
erroneocus. This Board nust give considerabl e deference to the ultinate
policy selections of the resource nanagers. See In re Bryant Eagl e Ti nier
Se 133 1BA25 29 (1995); Oegon Natural Desert Association, 125 IBLA
52, 60 (1993).

Respondi ng to N/¥ s charge of inpermssible segnentation of the
environnental analysis, we note that "tiering' is entirely permssibl e where
aproject istoolarge to conplete at one tine and nust be divided into
parts. J.C Qker, Il v. Kidnore, 744 F. Supp. 121, 123 (SD Mss, WD
1990). Thonas v. Peterson, supra, is not, as N/ asserts, anal ogous to this
case. Peterson involved tinber road construction in the Nez Perce National
Forest in ldaho. The Forest Service had considered, in separate EA's and
FONS's, the inpacts of road construction and the inpacts of tiner sal es
facilitated thereby, respectively. The court found, partially based on
evi dence show ng tiner sales in an advanced stage of planning, that road
construction and subsequent tinber sal es were actions havi ng cunul ati vel y
significant inpacts whi ch requi red conprehensi ve consideration as a whole in
anBHS 1d at 761

Inthis case, access to the Barnes' inholding is a natter i ndependent
of BLMs authorization of grazing on the Santa Mria Alotnent. As BLM
observes (Axswer at 54), the operative factor is the Barnes' ownership of
real estate; in the absence of grazing BLMwoul d still have been required to
consi der the Barnes' request for notorized access to their inhol ding.

Mreover, BLMdid eval uate and consider alternatives. The
alternatives, other than the proposed action, are di scussed begi nning on
page 8 of the WAEA Aternative B unlimted access, woul d have al | oned
t he nechani zed nai ntenance of the entire access route and resulted in a
vastly increased nunber of notorized trips per year. Qher aternatives
including the use of pack stock only or the use of helicopters and pack
stock were considered and rej ected as unreasonabl e and too costly. (WAEA
at 10.) 2/

2/ NN suggests as "the nost reasonabl e and | ogical alternative" the

al | onance of notorized access along the route fromthe w ! derness boundary
to the rimof Peoples Ganyon and swtching at that point to horses, to reach
the inholding. (SORat 46.) N/ charges that BMs refusal to consider
this alternative is arbitrary and capricious. (SRat 47.) Hrst, BLMdid
consider, but rejected, this alternative. Secondly, as BMpoints out, the
i npl enent ation of such an alternative woul d | eave unaddressed t he Barnes'
request for notorized access.
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NW¥ further argues that BBMs WAEAw || threaten water quality in
Peopl es Ganyon. (SR at 48-52.)

B.Mresponds that it is anare of its responsibilities under the dean
Wter Act, 33 USC 8§ 1323 (1994), and of a Menorandumof Unhder st andi ng
wth the Arizona Departnent of Environnental Quality, not to degrade water
quality. The WAEA states:

Wter quality at the southern end of Peopl es Ganyon
riparian zone could be slightly inpacted by short-termincreased
silt deposition [due to bull dozer repairs]. This inpact is
consi dered mnor for overall water quality as nost water
sources, springs and pools are upstreamfromthe potential silt
deposition area. Areas downstreamfromthis point have few
riparian val ues as the creek and ri pari an-based vegetation
di sappear. Wth water nanagenent techni ques applied to the
route repair work (water bars, conpaction, drains, etc.),
erosion over the long termcoul d actual |y decrease. Thereis a
renote possibility of oil and fuel spills fromthe
not ori zed/ nechani zed vehi cl es and equi pnent traversing the
access route, but inpacts would be insignificant to public |and
vat ers.

(WAEA at 15-16.)

B.Mstates that annual water quality nonitoring studies wil be
conducted at Sycanore Soring and South Peoples Soring. (Answer at 60.) W
find no error in BLMs attention to water quality.

Fnally, N¥ charges that "if an engi neering anal ysis were perforned,
it would reveal nuch nore extensive construction work, and nuch greater
environnental inpacts, than described in the BLMs envi ronnent al
assessnent.” (SRat 55-58.) Inthis charge, N/F suggests that an
engi neering anal ysis was required and that BBMnot only failed to perform
such an anal ysis but covered up or failed to anal yze the inpacts which it
woul d have di scl osed.

Areviewof the facts reveals that this N¥ charge is ground ess. For
exanpl e, half of the access route lies wthin Peopl es Ganyon on private
land, where road nai ntenance or repair activity is not the responsibility of
BM (Aswer at 63.) Not only is N¥ s repeated reference to extensi ve
road construction a whol Iy unsupportabl e characterizati on of what the WAEA
actual ly permts, but, as we have noted earlier, the WAEA al so specifical ly
addresses by way of mitigating actions and stipul ations, the road repair
activity which it does authorize on specific segnents of the route. (WAEA
at 7-8.)
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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